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Evidence — Entries in Private Memorandum. — Burke v. Baker, 80 N. E 
i 1033 (N. Y.). — Held, that in an action by executrix for services rendered 
by her testator, entries in the diaries of testator relating to services alleged 
to have been rendered defendants were inadmissible. 

While such an admission is justified on the ground of necessity, or as 
best evidence, Kendall v. Field, 14 Me. 30; or where made in regular course 
by deceased clerk, Bacon v. Vaughn, 34 Vt. 73; or even where clerk is alive, 
yet not produced, Cummings v. Fullam, 13 Vt. 434, it was distinctly decided 
in Lapham v. Kelley, 35 Vt. 195, on thorough examination of all authorities, 
that such an entry in a pass-book of like character was not admissible as inde- 
pendent evidence and the rule seems well established that private memoranda 
made for preserving a knowledge of a fact are never admissible as inde- 
pendent evidence in favor of persons who made them. Godding v. Orcutt, 44 
Vt. 54 ; Lawrence v. Baker, 5 Wend. 301 ; Glover v. Hunnewell, 6 Pick. 222 ; 
Haven v. Wendall, 11 N. H. 112; Story's ConA. of Laws, sections 526-7. 

Evidence — Experts — Hypothetical Question. — City of Chicago v. 
Didier, 81 N. E. 698 (III.). Where a medical expert was asked a hypothet- 
ical question based upon assumed facts and the assumed truth of testimony of 
witnesses for the plaintiff, offered at the trial, held, that the question was not 
objectionable in form. 

Courts as a rule entertain an aversion to expert testimony, but consider it 
necessary in many cases. Tulles v. Rankin, 6 N. D. 44. The courts have 
adopted different rules as to what shall constitute a hypothetical question. 
In Mayo v. Wright, 63 Mich. 32, it was said that the question must not con- 
tain statements outside of any testimony given previously in the trial, but 
this was carried farther in Elgin A. & S. Traction Co. v. Wilson, 217 111. 47, 
where it was said that a physician could express an opinion upon information 
gained in the exercise of his professional duties with the patient. Neverthe- 
less, where the question is based upon conflicting testimony, it will not be 
admitted, Smith v. Hickenbottom, 57 Iowa, 733; and it should embody sub- 
stantially all the facts relating to the subject upon which the question is 
asked. Serm v. Southern Ry. Co., 108 Mo. 142. Also it may be based upon the 
hypothesis of all the evidence, or on a hypothesis framed of certain facts 
assumed to have been proven. Goutier v. Hartman, 3 Colo. 53. 

Exemptions — Bill of — Compelling Trial Judge to Act — Mandamus. — 
State ex rel. Columbus St. Ry. & Light Co. v. Deupree, 81 N. E. 678 
(Ind.). Where a judge refused to sign a bill of exceptions on the ground 
that there was no shorthand reporter during the trial, held, that mandamus 
would lie to compel him to act on the bill, and if correct, to sign it. 

It is a well settled rule of law, that a judge must sign a bill of excep- 
tions, if it is correct. State ex rel. Sneed v. Hall, 3 Coldwell (Tenn.) 255. 
And if they do not correctly state the truth of the case, it is the duty of the 
judge, with the aid of counsel, to setttle the bill, Page v. Colt on, 30 Grattan 
(Va.) 415; though a judge cannot be compelled to sign a bill of exceptions 
which he alleges is untrue, State ex rel. Wittenbrock v. Wickham, 65 Mo. 
634; or one which he believes does not contain the truth, People ex rel. Vos- 
burgh v. Jamison, 40 111. 93 ; and the power of determining whether the bill is 
correct or not, is vested in the judge, State v. Todd, 4 Hammond (Ohio) 351, 
and when the judge refuses to sign because he says it does not state the truth 
of the case, which the relator traverses, an issue of fact is presented, to be 
determined upon the evidence, Collins et al. v. Christian, 92 Va. 731 ; but the 
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instrument must show a fair and bona fide statement of the case. Pacific 
Land Asso. et al v. Hunt, 105 Cal. 202. 

Highways — Water Mains — Additional Servitude. — Baltimore Co. 
Water and Electric Co. v. Durreuil, 66 Atl. (Md.). 439. — Held, that the 
only right the public acquires in an ordinary country highway, the fee of 
which is in the abutting owner, is the easement of passage and its incidents, 
and the laying of water pipes therein is an additional servitude. 

In the use of streets for public purposes the rule is said to be that the 
rights of the abutter, as between him and the public, are substantially the 
same whether the fee is in him subject to the public use or is in the city in 
trust for street purposes. Barney v. Roebuck, 94 U. S. 324-340; Mollandin 
v. Union Pacific Ry. Co., 14 Fed. 394. The law presumes that when men lay 
out land and dedicate it to the public for street purposes they contemplate 
the use of the street for all such usages as may arise in the course of time. 
Magee v. Overshiner, 150 Ind. 127; Cater v. No. Tel. Ex. Co., 60 Minn. 539. 
It has been held in some cases that when the public acquires a street, it may 
be used for all street purposes consistent with the proper use of a street. 
Julia Bid. Asso. v. Bell Tel. Co., 88 Mo. 258; Parsons v. Waterville and Oak- 
land St. Ry., 101 Me. 173. A distinction has been recognized, however, 
between the use of rural or country highways and the use of streets in cities 
and towns. Kincaid v. Ind. Nat. Gas Co., 124 Ind. 577 ; Penn. Ry. Co. v. Mont. 
Co. Pass. R. Co., 167 Pa. St. 62. Contra, Lincoln v. Comm., 164 Mass. 1 ; 
Hardman v. Cabot, 7 L. R. A. (new series) 506. These courts hold that in the 
ordinary country highway the easement is one of passage merely. Sterling's 
Appeal, in Pa. St. 35; Mackenzie's Case, 74 Md. 47. And does not include 
the permanent and exclusive appropriation of any part thereof by the laying 
of water pipes, gas pipes, and the like. Consumers Gas Trust Co. v. Hunt- 
singer, 14 Ind. App. 156; Ward v. Triple St. Nat. Gas Co., 25 Ky. L. Rep. 
116. 

Master and Servant — Negligence of Servant — Scope of Employment. 
— Bamberg v. International Ry. Co., 103 N. Y. Supp. 297. Plaintiff, a passen- 
ger on an open street car, was injured by the pole of a wagon belonging 
to defendant being driven into the car in a collision at a street crossing. The 
driver of the wagon disobeyed instructions, and permitted a boy to drive 
the team prior to the collision. The boy drove the team at a trot toward 
the crossing, and, seeing he was unable to stop in time to prevent the col- 
lision, called to the driver, who seized the reins, Which had been at all times 
within his reach, but was unable to stop in time. Held, that the boy at the 
time of the accident, though not within the employ of the defendants, was 
engaged in their business, and that they were therefore liable, both for his 
negligence and the negligence of the driver. 

Municipal Corporations — Police Power — Trading Stamps. — City and 
County of Denver v. Frueauff, 88 Pac. 389 (Col.). — Held, that an ordi- 
nance forbidding any gift enterprise, denned to include the giving of any 
trading stamp or other device which shall entitle the purchaser of property 
to receive from any person or corporation other than the vendor any prop- 
erty other than that actually sold, is not justifiable as an exercise of the 
police power. 

Municipal Corporations — Public Improvements — Sufficiency of Bids. 
— Stimson v. Hanley, 90 Pac. 945 {Cm..).— Held, that where bids were 



